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OF THE STATE OF CALIFCRNIA

In the Matter of the Appeal of
ESTATE OF UAVID H. MARCH, LZCZASED, AlTD
DOROTHY MARCH HENLAEY, EXECUTRIX OF THE

ESTATE OF DAVID H. MaRCH, DECZASED
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For Appel | ant: Stanl ey M. Arndt, Attorney at Law

For Respondent: W M. Wl sh, Assistant Franchise
Tax Commissioner; James J. Arditto,
Franchise Tax Counse

crIumi ON

This appeal is made pursuant to Section 18593 of the
Revenue and Taxation Code (formerly Section 19 of the Personal
Income Tax Act) from the action of the Franchise Tax Conm ssioner
on the protests of the Zstate of David H, March, Deceased, and
Dor ot hy March Henley, Executrix of the Zstate of David H. March,
Deceased, to proposed assessnents of additional personal income
tax in the anounts of $45.37 and $9.59 for the year 1938 and
$158.22, $108.16 and #11,48 for the years 1939, 1940 and 1941,
respectively.

_ Davi d H. March died in 1938 and throughout the years

i nvol ved herein his Estate was in the course of admmnistration
The follow ng issues are presented herein as respects the
determ nation by the Conmssioner of the tax liability of the
Zstate.

glj In determning gain or loss realized upon the sale in
1939 of certain securities which were the comunity Erpperty of
the decedent and his wife, the proceeds of the sale peing uSed to
pay expenses of administration, the Commi ssioner assigned to a
one-half interest in the securities a basis of cost and to the
other half a basis equivalent to its fair market value at the
date of the decedent's death. Appellant contends that the entire
interest in the stock was entitled to a basis of fair narket
val ue at the date of decedent's death.

_ (2) The Commi ssioner disallowed the deduction fronkgross _
income of certain accountant's expenses incurred by the EState in
connection with the admnistration of its securities and rea
property and the reporting of its incone. Appellant contends
that these expenses are deductible as business expenses.
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Appeal of Estate of David H. Licrch, Decessed, Etc.

As to the first issue, Section 9.3 of the Personal [ncome
Tax Act provides, in part, as follows:

"The basis of property shall be the cost of such
propert)é, except ...(5) If the property was
acquired by bequest; devise or inheritance, or
by the decedent's estate from the decedent, the
ceis shall be the fair morket val ue of such
property at the tine of such acquisition."”

The propriety of the Comm ssioner's action depends upon
whet her under thé laws of cCalifornis, the stock in question wus
"acquired@" in whole or in part in the menner described in this
provision. 4ithough the wife has a present, existing and equel
Interest in comunity property during tile continuance of the
marriage (Civil Code Section 161z}, the management and control
of such pr_opert}/ IS in the husband (Civil Code Sections 172 und
172a), subject to certcin restrictions designed for the
protection of the wife. The husband has the same "gbsolute power
of disposition, other thazn testementzry, as he has of his
separate estate™ (Cvil Code Section 172) as to non-restricted
personal property and in spite of Civil Code 1722 hrs sufficient
power to dispose of cormumt%/ real property Without the wife's
consent or joint execution of a deed as to require her to return
the consideration to on innocent purchaser in order to set the
sale asi de (Mark v. Title Guarentse & Trust Co., 122 Cul. App.
301); the sale is nerely voideble by the wife. IMoxwell V. Carlon
30 Cal. 4pp. 2d 356.

with the one exception of the wife's earnings, the community
property is liable for_gl1 debts of the husbuné, however and
whenever contracted. This rule is derived fromthe husband's
control over community property upder Gvil Code Sections 172
and 172z and is unaffected by the enactnent of ~ivil Code Section
161z defining the wife's interest. (Grolerand V. Caffersta, 17
Cal. 2d 679, cert. denied 31, U S. 61Z. During tN€ marricge the
W fe may file a separate I NCONE tax return oxn one-half of the
comuni ty income (United States v. Maleolm, 282 U. S. 792) from
[:IJ_roperty acquired after the cractment Of Civil Code Section 16la.
he Malcolm case is..in NO way affected by the holding in the
Golemund case. Gormmissioner of Internal Revenue V. Cavanaugh
125 Fed. 2d 366. — ‘ ‘

_ On the death of either husband or wife the cormunity as such
I's dissolved end under Probate Code Section 201 "one~half of the
comuni ty property belongs to the surviving spouse; the other
half IS subject to the testamentary disposition of the decedent
..." Section 202 of thnt Code provides, in part, that

"Community property passing fromthe control of the
husband, elther by reason of his death or by virtue
of testomentary disposition by the wife, is subject
to his debts and to zdministration znd disposal under
the provisions of Division IIl of this Code..."
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The situation of "the commurity proper
the husband is comparable 10O thzt Which i sted during the
husband's |ifetime. Section 201 of the Probate Codé resccgnizes
the wife's one-hal f interest at death 2s does Civil Code Section
161aduringt he existence of the comunity. Section 202 mekes
the entire community 1licble for the husband's debts, as it was
during the existence of the cormun}t%/ ané during the adninis-
tration of the estatethe income Of the community oroperty is
reportabl e one-half by the estate and one-hal f by  the surviving
wi dow (Bi shop V. (‘,nrywr;igg"nne?‘_gj Interncl Revenue 152 Fed. 24
389), as it was during the existence of the merrisge under the
Malcolm decision. Thus, one-half of the stock in question
belonged t0 the wi dow of David March, NOU Dy virtue of abequest,
devise or inheritance from, her husband, but by virtue of her
interest in the community prior to his decease.

ty after the death of
ex
e

Appel | ant  contends, however, that only thot portion of the
W fe's share in the community property which remains after the
nayment Of the debts of the decedent, the family allowance and

t he charges =nda expenses of raérinistrstion "pelongs" to the wife,
and, therefore, weassume, that share of stock held as comunity
property which are sold to d@fra%r expenses of adm nistration
shoul d "be treated as property Of the estste and not of the
surviving spouse? andunder Section 9.3( 5) should have the seme
basis for determining gnin or 1 0sSs g propert{ ccyuire bX t he
estate fromthe dacodent. ZEstate of Coffee, 19 Cal, 2d 248, IS
urged upon us cs compelling this conclusion.

The Suprenme Court, in the Coffee case, cbnc}uded that as a
result of Probate Code Ssctiorn 202 only that portjion of the.
community vroperty of the wife which remained sfter appropriate
charges had been mede, was ¢xeludivle from the neasure of the
California Inheritance Tax. 4s the Appellant has pointed out,
the Court saia

"It isclear, therefore,thatthe portion of th
cormunity property which belongs to the wife is
the one-half which remeins after the payment of
the husband's debts and expenses of cdministra-
t1on oo

But the subjection of all the community property to the
debts of the husbaend does not work e nodificatjion of the ruﬂe O
successi on dsclared in Section 201, This the Court expressly
recogni zed when it said

"Section 201, like its predecessor, is = stotuto
of succession. Sczetion 202 IS a legislative
declaretion that 'the community property’ is .
chargeable with the husband's dcbts and is subject
to the general provisions concerning the

adm nistration of the property of = decedent.”

19 Cal. 2d 245 at 251.

148



n

Appenl of Estote of Dovid H. Morch, Leceased, itc.

Al t hough the community prcgwrty of the Wi fe was subjcct to
certain charges, the sstate did not, accordingly, suceced to it
as SUCCesSi on i S determined by Section 201.

Estate.0f. Atwell,85 A.C.4A. 565 i N following the Coffee
case does mnot militate g;gninstl_this resul t d&;s ite certain
laneusge appearing therein, he atwell ana Coffee cases Involve
applications Of the Celifornis inheritance tax laws. The
District Court of Appeal stated in the Atwell case:

"The i nheritance tax i s on the Net succession;
that 1S, It IS levied On what the beneficiary .
recei ves after 1awful burdens s=nd deductions” during
the course of adninistration.”

"Cne~holf Of the entire community bel ongs ad goes
to the widow upon condition, the conditicn being
that the vroperty lawfully diverted during the
course of administrstion, i.e., necessary for the
peyment of debts, expenses of cdministration, the
Federal Estute Tax, etc., shall be used for such
purposes and shall not go tc the w dbaw. Tie
property so lawfully diverted therefore never
passes to the w dow. "

It is difficult, if not inpossible, to reconcile this
langucge with the theory of the income tax cases under which
one-half Of ' the income fromcomunity property i s reportable by
ench spouse during the existence of the comunity cnd one-half
I S reportable by the estate ana one-half by the survivingspouse
after the death of the husband. If.fact, it mey readily be
dermonstrated that the language cannot be giyen its full jmport
for purposes of income taxatioh, suppose, Tor exanple, that the
husband di ed during 1938 leavicg an estnte consisting in pert of
communi ty property in the formof securities =zs to which certain
interest and dividend payments were nade during the portion of
the year following his death :nc¢ that it was not necessary to
di spose of nny of" the securities during 1938 to meet any charges
against the estote. Clearly, one-half of” the income from the
securities realized after the dats Of the husbernd's death in 1938
woul d be reportcble by the estate and the remaining one-half by
the surviving widow. “If the estate remained in the course of
edninistration during 1939 «né NO portion Of the Securities was
sold or distributed, the same rule would apply as respects the
reporting of the income fromthe securities for thzat yenr. |f
t he above-quoted lungunge of the Coffee and JMdec SI ONS was
recogni zed as controlling for Income tax purposes, however, upon
the sale in 1940 of ths securities to neet expenses, gf
administrztion it woul d appear thot the surviving w dow hzd not
ot any time after the death of her husband been the owner of =
helf i'nterest in the securities and should not have teen required
to report one-hslf of the incone thsrefrom on her return.

_ Since this is not the case, however? and uufortunately SO as
It would obviously be impractical to apply the annual ly conputed
| ncome tex on thi's basis, it nccesserily follows that the
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| anguage of those decisions is not determinctive of the question
of 1nconme tax lisbility. roman income tax standpolnt it appears
that it cannot be said that the interest of the surviving widow in
the community property never passed to her, but the question is
rather at what time she is divested of her interest.

The Conmmissioner cites Estate of Waters, 3 T.C 407, in _
support of his position that the basis to be applied in determinin
the gain or loss fromthe sale of the stock by the dstote is one-~
helf the cost of the stock plus one- harlf ?J i ts fair market value
at the tine of the decedent's death. [Ihe United States Tnx Court
did, undoubtedly, so hold in that matter in applying Section
103(a) (5) of the Internal Revenue Code \MH qul% simlar to
Section 9,3 of the California Act. It should be observed,
however, that the taxpayer in that matter did not object to the
taxation to it of the entire gain fromthe sale of the stock and
that the decision of the Tax Court is inconsistent with Bishop v,
Conmi ssi oner_of Internal Revenue, 152 Fed. 2d 389, holal'ng that
one half the gain of 0SS fromthe szle of community property by
the estate of the husband is reportable by the surviving widow.
Under this decision and the authorities relating to the 1nterest
of the wife in comunity praoperty, it nust be held that the
wi dow s share of the gain from the sale of the stock in the
instant case is reportable by her =znd that only the [I_%rTB.I ni n%
one-hal f of that gain is reportable b%/ the Estate. e basis to
be applied in conputing the gain to the Estate, in accordance
with Seotion 9.3 of the California Act, is one-half the fair
rgarlb<etOI val ue of the stock as of the d=te of the death of the

usband.

4s to the second question, We agree With the Conmissioner
that the issue i s controlled by the decision in the case qQf
Meanley . McColgan, 49 Cal. ipp. 2d 203. Prior to the 1943
amendrent of Sectron 8(a) of the Act only ordinury and necessary
expenses paid or incurred during the toxable year Min carr)(l n% on
any trnde or business" were deductible from gross incone of the
taxpayer. In the Meanley case the Court held that attorney's fees
incurred by the executor of a large ecstate in the mencgemeut of
real property held for inconme purposes were deductible as expenses
incurred in carrying on the trade or business of the estats, but
that such fees incurred in the mansgement of 1nvestnent scecurities
were not so deductible. It follows, accordi n?I y, that the cction
of the Commssioner in limting the deduction tfor accounting fees
to the portion attributable to real property and excluding the
fees attributable to securities nust be upheld.

ORDER

_Pursuant to the views expressed in the opinion of the Board
en file in this proceeding, and good ccuse appearing therefor,

1T I'S HEREBY ORDERZD, ADJUDGED AND DECREED, pursuant to
Section 13595 of the Revenue zng Texation Code, that the cction
of Chas. J. McColgan, Franehise Tax Commigsioner, on the protests
of the Estate of David H, March, Deceased, and Dorothy March

150



Appenlof BstoteofDavidH, March, Deceased, Ete.

Henl ey, Executrix of the' Estate of David H Mrch, Deceased, to
proposed assessments of additional personal incone tax in the
amounts of $45.37 and 49.59 for the year 1938 and $158.22, $108. 16
and $1l.48forthe years 1939, 1940 and 1941, respectively, be and
the seme is hereby nodified; the Conmssioner is hereby directed
to determne the income of the Estate fromthe sale of the
securities in question as one-half of the selling price thereof

| ess one-half' of the value thereof as of the date of the death of
the decedent; in all other respects the action of the Conm ssioner
I s hereby sustained.

Done at Sacramento, California, this 15th day of Decenber,
1948, by the State Board of Equalization.

Wn G Bonelli, Chairnman
J. L. Seawell, Member

J. H. Quinn, Menber

Ge0. R Reilly, Member
Thomas H. Kuchel, Member

ATTEST:  Dixwell L. Pierce, Secretary
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